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INTRODUCTION 
The Opelousas police arrested Brian Armstrong on the evening of 
September 27, 2009, for “disturbing the peace due to intoxication” after 
he disrupted an Alcoholics Anonymous meeting.1 By sunrise, he was 
dead.2 No policeman stopped by Mr. Armstrong’s cell, which held three 
other inmates, between midnight and six o’clock.3 During the time when 
the police left the cell unattended, two of the inmates attacked and killed 
Mr. Armstrong, while the other inmate yelled for a policeman to help.4 No 
help arrived.5 
Mr. Armstrong’s mother, Ms. Joyce Gorman, sued the city of 
Opelousas and the Opelousas Police Department6 for their role in her son’s 
death.7 In December 2010, Ms. Gorman asked the City to identify its 
liability insurer.8 After failing to comply with discovery requests for seven 
months, the City finally named Lexington Insurance Company as its 
liability insurer.9 
In September 2011, Ms. Gorman joined Lexington as a defendant in 
her lawsuit against the City.10 Lexington moved for summary judgment, 
contending that the claims Ms. Gorman asserted were not covered under 
the City’s claims-made-and-reported policy, because the City had not 
provided Lexington with written notice of her claim until after the policy 
had expired.11 The trial court granted Lexington’s motion for summary 
                                                                                                             
  Copyright 2015, by GRANT TOLBIRD. 
 1. State v. King, 124 So. 3d 623, 625 (La. Ct. App. 3d 2013). 
 2. Id. at 626. 
 3. Id. 
 4. Id. 
 5. Id. 
 6. Both defendants are referred to as “the City” throughout this Note.  
 7. Gorman v. City of Opelousas, 148 So. 3d 888, 890 (La. 2014). 
 8. Id. 
 9. Id. 
 10. Id. 
 11. Id. at 890–91 (The policy stated as follows: “The wrongful act [for which 
the City is liable] shall take place on or after the retroactive date, but before the 
end of the policy period, and shall arise solely in your capacity as a law 
enforcement agency. A claim for a wrongful act shall be first made against the 




judgment.12 The court of appeal reversed, holding that “the contractual 
notice provision cannot be used to deprive Gorman of her vested rights 
under the direct action statute [sic].”13 
The Louisiana Supreme Court, in a four-to-three opinion, reversed the 
court of appeal and reinstated the trial court’s grant of Lexington’s motion 
for summary judgment.14 Like the circuit split that existed prior to 
Gorman,15 the majority opinion and the dissent wildly diverged on basic 
application of the Direct Action Statute,16 which permits an injured 
plaintiff to sue the tortfeasor’s insurer directly.17 Ultimately, the Court 
deprived Ms. Gorman of her ability to recover against Lexington, because 
the City refused to provide Lexington with notice of Ms. Gorman’s 
claim.18 Ms. Gorman was thus forced to settle her lawsuit against the 
City,19 as no court could compel the City to pay her any damages that a 
court may have awarded her.20 
The competing opinions in Gorman reveal the deep disagreement over 
the application of the Direct Action Statute within the Louisiana Supreme 
Court, among the lower courts, and between the state and federal courts. The 
majority and the dissent differed substantially on the resolution of the 
following three issues: (1) whether the Direct Action Statute grants a 
                                                                                                             
Insured and reported to us in writing during the policy period . . . .”) (emphasis in 
original). 
 12. Id. at 891. 
 13. Gorman v. City of Opelousas, No. 12-1468, 2013 WL 1831075, at *3 (La. 
Ct. App. 3d May 1, 2013), rev’d, 148 So. 3d 888 (La. 2014). 
 14. Gorman, 148 So. 3d at 898 (“The City’s failure to report Gorman’s claim 
to Lexington during the applicable policy period as required precludes coverage. 
Absent coverage, Gorman was not deprived of a right under the Direct Action 
Statute.”). 
 15. See, e.g., Murray v. City of Bunkie, 686 So. 2d 45, 50 (La. Ct. App. 3d 
1996) (finding that the notice requirement in a claims-made-and-reported policy 
was unenforceable); but see Reichert v. Bertucci, 650 So. 2d 821, 823 (La. Ct. 
App. 4th 1995) (finding that the notice requirement in a claims-made-and-
reported policy did not violate public policy). 
 16. Gorman, 148 So. 3d at 895–96 (citing Hood v. Cotter, 5 So. 3d 819, 829 
(La. 2008)). The majority asserted that the Direct Action Statute confers “a 
procedural right of action,” allowing an injured third person to sue the tortfeasor’s 
insurer directly. Id. at 896. The dissent argued that the Direct Action Statute 
bestows on injured third persons a substantive cause of action against the 
tortfeasor’s insurer. See id. at 898 (Knoll, J., dissenting). 
 17. LA. REV. STAT. ANN. § 22:1269(B)(1) (2009). 
 18. Gorman, 148 So. 3d at 898. 
 19. Motion to Dismiss, Gorman v. City of Opelousas, No. 10-C-4849-D (La. 
Dist. Ct. Sept. 29, 2014). 
 20. LA. CONST. art. XII, § 10(C); LA. REV. STAT. ANN. § 13:5109(B)(2) (2012) 
(“Any judgment rendered in any suit filed against . . . a political subdivision . . . 
shall be exigible, payable, and paid only . . . out of funds appropriated for that 
purpose by the named political subdivision . . . .”). 




substantive right to an injured plaintiff;21 (2) whether the distinction between 
occurrence policies and claims-made-and-reported policies is relevant to the 
outcome of the case;22 and (3) whether the notice requirement in a claims-
made-and-reported policy violates the public policy considerations 
underlying the Direct Action Statute.23 The prior cases that applied the 
Direct Action Statute are not uniform in their answers, and unfortunately 
Gorman’s reasoning fails to adequately settle these issues. 
Because Gorman’s reasoning is insufficient, this Comment will 
explain how the Court should have resolved these three contentious issues 
by analyzing how prior courts have applied the Direct Action Statute and 
the public policy considerations inherent in that law. Part I of this 
Comment will clarify the history behind Louisiana’s Direct Action Statute 
and explain how the courts have historically interpreted that law. Part II 
will discuss the facts behind Ms. Gorman’s lawsuit, the procedural history, 
and the Supreme Court’s ultimate holding in Gorman. Part III will analyze 
the majority and dissenting opinions in Gorman and discuss what the 
correct outcome should have been in light of the relevant jurisprudence 
and public policy. Part IV will propose a legislative solution to rectify the 
injustice of the majority’s overly broad holding. This proposed legislation 
will amend the Insurance Code to prohibit insurance companies from 
issuing claims-made-and-reported policies24 to political subdivisions of 
the state, so that these political subdivisions cannot avoid liability by 
                                                                                                             
 21. Gorman, 148 So. 3d at 895–96 (citing Hood, 5 So. 3d at 829). The 
majority contended that the Direct Action Statute does not confer any substantive 
rights on an injured third person. Id. The dissent argued that the Direct Action 
Statute gives an injured third person a substantive right against the insurer that 
vests at the time of injury. Id. at 900 (Knoll, J., dissenting). 
 22. Id. at 897. The majority believed that extending coverage under the 
Lexington policy to Ms. Gorman’s claims would transform “the City’s claims-
made-and-reported policy into an occurrence policy.” Id. at 897 (citing Hood, 5 
So. 3d at 830). The dissent maintained that the result of this case should be the 
same under an occurrence policy or a claims-made-and-reported policy. Id. at 903 
(Knoll, J., dissenting) (citing Murray v. City of Bunkie, 686 So. 2d 45, 50 (La. Ct. 
App. 3d 1996)). For an explanation of the distinctions between occurrence 
policies and claims-made-and-reported policies, see discussion infra Part III.B.2. 
 23. Gorman, 148 So. 3d at 898. The majority reasoned that the notice 
requirement “in a claims-made-and-reported policy [is] not per se impermissible 
as against public policy.” Id. The dissent insisted that Lexington’s “notice 
requirement derogates from the public policy behind our Direct Action statute 
[sic].” Id. at 901 (Knoll, J., dissenting). 
 24. “A [claims-made-and-reported] policy is triggered if: 1) the [insured’s 
tortious act or omission] . . . took place after the applicable [retroactive] date; and 
2) during the policy period, a) the victim made a claim against the insured; and b) 
the insured reported the claim to the insurer.” Bob Works, Excusing Nonoccurrence 
of Insurance Policy Conditions in Order to Avoid Disproportionate Forfeiture: 
Claims-Made Formats as a Test Case, 5 CONN. INS. L.J. 505, 530 (1999). 




failing to report claims. As long as the injury occurs during the policy 
period or the injured plaintiff files a claim during the policy period, victims 
will be assured that coverage exists for a political subdivision’s negligent 
actions.25 
I. HISTORY OF THE DIRECT ACTION STATUTE 
The cases interpreting the Direct Action Statute echo the Supreme 
Court’s disagreement over the resolution of the three issues in Gorman.26 
The history of the Direct Action Statute places into perspective the 
divisions among the Gorman opinions. The public policy considerations 
that motivated the Direct Action Statute’s passage and the evolution of the 
jurisprudential interpretation of the law help to determine how the Gorman 
Court should have answered the three issues presented. 
A. The Legislature Seeks to Protect the Public from Insolvent Tortfeasors 
Prior to the creation of the Direct Action Statute, Louisiana courts 
regularly enforced insurance policies as written,27 rather than endeavoring 
to interpret them in favor of injured third persons.28 Taking advantage of 
this formalism, insurance companies drafted their policies in favorable 
terms and often inserted “no action” clauses into their policies.29 Under 
these clauses, the insurance company would pay its insured only if the 
insured first paid the injured plaintiff the amount that the court awarded.30 
Predictably, these policies harmed plaintiffs. If insolvent or bankrupt, 
the insured tortfeasor could not pay damages to the plaintiff.31 Because the 
insured tortfeasor could not pay the plaintiff, the insurer owed no money 
to its insured under the policy.32 Thus, an injured plaintiff could not collect 
                                                                                                             
 25. See WILLIAM SHELBY MCKENZIE & H. ALSTON JOHNSON, III, INSURANCE 
LAW AND PRACTICE § 6:25, in 15 LOUISIANA CIVIL LAW TREATISE 593 (4th ed. 
2012). 
 26. See, e.g., Hood, 5 So. 3d 819; West v. Monroe Bakery, Inc., 46 So. 2d 
122 (La. 1950); Murray, 686 So. 2d 45; see also discussion infra Part III. 
 27. See Alston Johnson, The Louisiana Direct Action Statute, 43 LA. L. REV. 
1455, 1456 (1983). If a court found that an insured tortfeasor was liable to an 
individual, the tortfeasor’s insurance company indemnified the tortfeasor for the 
amount that the tortfeasor had to pay the injured plaintiff. See id. at 1456–57. 
 28. See, e.g., Provost v. Homes by Lawrence & Pauline, Inc., 103 So. 3d 
1280, 1282 (La. Ct. App. 3d 2012); Love v. Sirey, 119 So. 3d 732, 736 (La. Ct. 
App. 5th 2013). 
 29. Johnson, supra note 27, at 1457. 
 30. Id. 
 31. Id. 
 32. Id. The courts, believing that “an insurance contract provided indemnification 
for loss by the insured rather than coverage of the liability of an insured to a third 




his award from the defendant or the defendant’s insurer, and was left 
without a remedy.33 
The Louisiana legislature sought to fix this problem in 1918 when it 
passed Act 253, the first incarnation of the Direct Action Statute.34 This 
Act required insurance policies to stipulate that the insurance company 
must pay an injured plaintiff the damages for which a court held its insured 
liable, regardless of whether the insured tortfeasor was insolvent or 
bankrupt.35 The Act also granted injured plaintiffs the right to sue the 
tortfeasor’s insurer directly under the policy’s terms, but only if the 
tortfeasor was insolvent or bankrupt.36 This right of direct action, although 
limited to situations where the tortfeasor was unable to pay the court-
awarded damages, incorporated public policy considerations into the 
insurance contract itself.37 Despite the revolutionary nature of this statute, 
no court had occasion to interpret the new law for 11 years.38  
In 1929, the Orleans Court of Appeal39 finally rendered an opinion 
interpreting the Direct Action Statute.40 In Edwards v. Fidelity & Casualty 
Co. of New York,41 the insurance company claimed it was not liable to the 
plaintiff, because the insured tortfeasor had neither notified the insurance 
company of the accident as required under the policy nor been judicially 
declared insolvent or bankrupt.42 The court disagreed, holding that, 
although the insured’s failure to notify his insurer of the accident deprived 
the insured of the right to be reimbursed, the plaintiff was not barred from 
suing the insurer to recover the judgment that the insured owed him.43 In 
addition to interpreting Act 253 of 1918 as granting an injured plaintiff a 
substantive cause of action against the insurance company, the court noted 
                                                                                                             
person,” treated these policies as indemnity policies rather than modern insurance 
policies. Id. at 1456. 
 33. Id. at 1457. 
 34. Act No. 253, 1918 La. Acts 461. Insurance companies that issued policies 
contrary to this law were forced to pay a fine, and failure to comply with the 
statute was considered a misdemeanor offense. Id. at 462. In the current version 
of the Direct Action Statute, the legislature has eliminated these penalties in favor 
of reading the statute into nonconforming policies. See LA. REV. STAT. ANN. § 
22:1269 (2009). 
 35. Act No. 253, 1918 La. Acts 461, 461. 
 36. Id. at 461–62. 
 37. Johnson, supra note 27, at 1457. 
 38. Id. at 1458. 
 39. The Louisiana Fourth Circuit Court of Appeal is the successor court of 
the Orleans Court of Appeal. See Williams v. Lemaire, 655 So. 2d 765, 768 (La. 
Ct. App. 4th 1995). 
 40. See Edwards v. Fid. & Cas. Co. of N.Y., 123 So. 162 (La. Ct. App. 
Orleans 1929). 
 41. Id. 
 42. Id. at 163. 
 43. Id. 




that the Direct Action Statute controlled the interpretation of insurance 
policies with respect to injured third persons.44 In passing the Direct Action 
Statute, the court believed the legislature intended for insured tortfeasors to 
be statutorily presumed insolvent or bankrupt if an injured third person was 
unable to execute a judgment against the insured.45 
B. Amendments and Jurisprudential Interpretations Further Public 
Policy Considerations 
In response to the Orleans Court of Appeal’s decision in Edwards, the 
legislature amended Act 253 of 1918 the following year.46 In Act 55 of 
1930, the legislature essentially adopted the Edwards rationale that a 
judgment of insolvency or bankruptcy of the insured tortfeasor was not 
required for the injured plaintiff to sue the insurer,47 because the original 
version of the statute—which required that the insured tortfeasor be either 
insolvent or bankrupt—was silent as to whether such a judgment was 
necessary.48 The amended statute also granted injured plaintiffs the ability 
to sue the insurer directly without also having to sue the insured 
tortfeasor.49  
Although the legislature appeared to reject the holding in Edwards that 
the statute created a substantive right,50 not all courts agreed that the statute 
only granted a procedural right.51 Courts did, however, uniformly protect 
                                                                                                             
 44. Id. 
 45. Id. at 163–64. 
 46. Act No. 55, 1930 La. Acts 122; see Johnson, supra note 27, at 1459. 
 47. Act No. 55, 1930 La. Acts 122, 123 (“[A]ny judgment which may be 
rendered against the assured, for which the insurer is liable, which shall have 
become executory, shall be deemed prima facie evidence of the insolvency of the 
assured . . . .”); Edwards, 123 So. at 164 (“It is our opinion that . . . an unsatisfied 
execution, was intended to be . . . proof of the . . . [insured’s] insolvency or 
bankruptcy.”); Johnson, supra note 27, at 1460. 
 48. See Act No. 253, 1918 La. Acts 461; see also Edwards, 123 So. at 163–
64. 
 49. Act No. 55, 1930 La. Acts 122, 123 (“Provided further that the injured 
person or his or her heirs, at their option, shall have a right of direct action against 
the insurer company within the terms, and limits of the policy . . . and said action 
may be brought either against the insurer company alone or against both the 
assured and the insurer company, jointly and in solido.”). 
 50. See id. The amended law’s statement that the plaintiff’s “right of direct 
action against the insurer” was “within the terms, and limits of the policy” 
indicated that the statute granted a procedural right, rather than a substantive one. 
Id.; see also Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer Co., 
138 So. 183, 188 (La. Ct. App. Orleans 1931). 
 51. See West v. Monroe Bakery, Inc., 46 So. 2d 122, 123 (La. 1950) (“An 
analysis of our jurisprudence . . . discloses that with two exceptions Act 55 of 1930 
has been treated consistently as conferring substantive rights on third parties . . . .”) 
(emphasis in original). 




injured persons by interpreting the Direct Action Statute as overriding policy 
language that prohibited a suit against the insurer unless the injured person 
obtained a judicial declaration that the insured was insolvent.52 According to 
the courts, public policy required that the statute, which superseded any 
contrary provisions in an insurance policy, be read into an insurance policy.53  
In 1942, the Supreme Court announced an important jurisprudential 
interpretation of the public policy behind the Direct Action Statute.54 In 
Davies v. Consolidated Underwriters,55 the Court held that the insurer was 
“not deprived of any substantial right” by the injured plaintiff’s suit even 
though the insurer did not receive satisfactory notice from its insured.56 The 
Court explained that the Direct Action Statute embodied the public policy that 
liability policies are intended to protect the public rather than the insured 
tortfeasor.57 
This public policy consideration, which numerous cases have since 
reiterated,58 illustrates how courts interpret insurance contracts differently 
than other contracts in Louisiana.59 Under the Direct Action Statute, courts 
read public policy considerations into insurance contracts.60 Whereas 
courts generally interpret most contracts in light of the parties’ common 
intent,61 insurance contracts, which are issued “for the benefit of all injured 
persons . . . to whom the insured is liable,” are interpreted in favor of third 
parties.62 Public policy, as embodied in the Direct Action Statute, further 
protects an injured plaintiff’s right of direct action by prohibiting 
insurance policies from limiting that right to less than a year after the date 
                                                                                                             
 52. See Rambin v. S. Sales Co., 145 So. 46, 50 (La. Ct. App. 2d 1932). 
 53. See id.; Webb v. Zurich Ins. Co., 205 So. 2d 398, 408 (La. 1967). 
 54. Davies v. Consol. Underwriters, 6 So. 2d 351 (La. 1942). 
 55. Id. 
 56. Id. at 357. 
 57. Id. (“[Act No. 55 of 1930] expresses the public policy of this State that 
an insurance policy against liability is not issued primarily for the protection of 
the insured but for the protection of the public.”). 
 58. See, e.g., Gorman v. City of Opelousas, 148 So. 3d 888, 894 (La. 2014) 
(citing West v. Monroe Bakery, Inc., 46 So. 2d 122, 129–30 (La. 1950)); 
Holtzclaw v. Falco, Inc., 355 So. 2d 1279, 1281 (La. 1977) (quoting Davies, 6 So. 
2d at 357). The legislature has codified Davies’ interpretation of Louisiana’s 
public policy into the Direct Action Statute. See LA. REV. STAT. ANN. § 
22:1269(D) (2009) (“[A]ll liability policies within their terms and limits are 
executed for the benefit of all injured persons and their survivors or heirs to whom 
the insured is liable . . . .”). 
 59. See MCKENZIE & JOHNSON, supra note 25, § 2:6, at 74–75. 
 60. See id. 
 61. LA. CIV. CODE art. 2045 (2015). 
 62. LA. REV. STAT. ANN. § 22:1269(D) (2009); see MCKENZIE & JOHNSON, 
supra note 25, § 2:6, at 74–75. 




the plaintiff’s cause of action arose.63 Thus, the Direct Action Statute and 
public policy play a vital role in a court’s interpretation of an insurance 
contract. 
In 1948, the legislature compiled the existing statutes regarding 
insurance into an Insurance Code64 and slightly tweaked the Direct Action 
Statute in an attempt to aid federal courts in determining how the Direct 
Action Statute affected out-of-state policies.65 In 1950, the legislature 
reenacted the statute as Louisiana Revised Statutes section 22:655 and 
added the following sentence to the law: “This right of direct action shall 
exist whether the policy of insurance sued upon was written or delivered in 
the State of Louisiana . . . provided the accident occurred within the State of 
Louisiana.”66 The legislature added this provision to provide further 
guidance to federal courts that were still uncertain how the Direct Action 
Statute impacted out-of-state insurance policies.67 Seventeen years later, 
however, the Louisiana Supreme Court in Webb v. Zurich Insurance Co.68 
determined that as long as either “the policy was issued or delivered in 
Louisiana or if the accident or injury occurred in Louisiana,”69 the injured 
plaintiff could invoke the Direct Action Statute to sue the tortfeasor’s 
insurer.70 Although the Webb Court’s interpretation of the legislative 
intent is flawed under the plain language of the statute,71 which states that 
the accident must occur in Louisiana for the plaintiff to sue the tortfeasor’s 
insurer,72 this jurisprudential reading of the Direct Action Statute 
                                                                                                             
 63. See LA. REV. STAT. ANN. § 22:868(B) (“No insurance contract delivered or 
issued for delivery in this state . . . shall contain any condition, stipulation, or 
agreement limiting [the] right of action against the insurer . . . to a period of less 
than one year from the time when the cause of action accrues . . . .”). 
 64. Act No. 195, 1948 La. Acts 140, 141. 
 65. Johnson, supra note 27, at 1463–64. The Direct Action Statute, as it was 
codified in 1948, began by stating that “[n]o policy or contract of liability 
insurance shall be issued or delivered in this State,” and the opening reference to 
the illegality of policies not in conformity with the statute was deleted. Act No. 
195, 1948 La. Acts 140, 141. 
 66. Act No. 541, 1950 La. Acts 985, 986. 
 67. Johnson, supra note 27, at 1463–64. 
 68. 205 So. 2d 398 (La. 1967). 
 69. Johnson, supra note 27, at 1464 (citing Webb, 205 So. 2d 398). 
 70. Webb, 205 So. 2d at 406. The Supreme Court based its interpretation of 
the legislature’s intent on a vetoed bill that would have removed the phrase 
“provided the accident or injury occurred within the State of Louisiana.” Id. at 
404–05. 
 71. See LA. REV. STAT. ANN. § 22:1269(B)(2) (2009); Johnson, supra note 
27, at 1477 (“The most charitable thing that can be said of the [Webb Court’s] 
opinion is that it announced what the writing justice believed the legislature ‘must 
have meant’ or ‘could have enacted’ as opposed to the meaning to be derived from 
the plain language of the enactment.” (footnote omitted)). 
 72. LA. REV. STAT. ANN. § 22:1269(B)(2); Act No. 541, 1950 La. Acts 985, 
986. 




illustrates how the courts tended to read the statute broadly to extend 
statutory coverage to the claims of injured plaintiffs.73 
Since Webb, the legislature has amended the statute several times, but 
only a few of these amendments are relevant to the analysis of the Gorman 
decision. In 1956, the legislature codified the public policy articulated in 
Davies that liability policies were intended to protect injured persons.74 The 
1988 revision modified the right of direct action by preventing the plaintiff 
from suing the insurer unless the plaintiff also sues the insured tortfeasor as 
a co-defendant.75 The legislature, however, listed several exceptions to this 
general rule.76 For example, if the insured tortfeasor is bankrupt or insolvent, 
the injured plaintiff can sue the tortfeasor’s insurer without having to join 
the tortfeasor in the suit.77 The most recent relevant modification of the 
Direct Action Statute came in 2008, when the law was reenacted without 
any substantive changes as Louisiana Revised Statutes section 22:1269 as 
part of a revision of the Insurance Code.78 A few years after this revision, 
Mr. Armstrong’s death due to the City’s negligence gave the Supreme 
Court an opportunity to further the public policy behind the Direct Action 
Statute in Gorman. 
II. DEATH IN THE CITY: FACTS AND PROCEDURAL HISTORY OF 
GORMAN V. CITY OF OPELOUSAS 
Shortly after the police arrested Mr. Armstrong for drunkenly disrupting 
an Alcoholics Anonymous meeting,79 they placed him in what they referred 
to as the “drunk tank”—“an eight-foot by eight-foot cinderblock room” with 
a dense metal door and no functioning lights.80 Mr. Armstrong was so 
intoxicated that the police had to carry him to the drunk tank,81 and when 
three other men were placed in the cell with him, he was lying face down 
on the floor.82 Six hours passed before the officer on duty checked on the 
inmates.83 In the meantime, two of the inmates began savagely kicking Mr. 
                                                                                                             
 73. See, e.g., Versai Mgmt. Corp. v. Progressive Cas. Ins. Co., No. 11-2717, 
2012 WL 1118669, at *4 (E.D. La. Apr. 2, 2012) (citing Webb, 205 So. 2d at 406); 
Spomer v. Aggressor Int’l, Inc., 807 So. 2d 267, 277–78 (La. Ct. App. 1st 2001). 
 74. Act No. 475, 1956 La. Acts 927, 928. 
 75. Act No. 934, 1988 La. Acts 2448, 2448–49. 
 76. Id. at 2449. 
 77. See LA. REV. STAT. ANN. § 22:1269(B)(1)(a)–(b). 
 78. See id. § 22:1269; Act No. 415, 2008 La. Acts 1846, 1846, 1889. 
 79. State v. King, 124 So. 3d 623, 625 (La. Ct. App. 3d 2013). 
 80. Id. at 625–26. 
 81. Id. at 625. 
 82. Id. at 626. 
 83. Id. The officer testified that he thought he would be able to hear if there 
were any “excessively loud” sounds emanating from Mr. Armstrong’s cell, even 
though a hallway and a steel door stood between his desk and the cell. Id. 




Armstrong, mutilating his head, neck, sides, and groin.84 The fourth inmate 
in the cell repeatedly pounded the cell door and pleaded for someone to 
save Mr. Armstrong, but the officer on duty heard nothing.85 By the time 
the officer checked on the inmates, Mr. Armstrong was dead.86 
One day before the anniversary of her son’s death, Ms. Gorman sued 
the City87 under wrongful death and survival actions.88 In December 2010, 
Ms. Gorman requested the name of the City’s liability insurer.89 The City 
failed to answer.90 When the trial court granted Ms. Gorman’s motion to 
compel an answer in June 2011,91 the City ignored the court order.92 Three 
days before a hearing on whether the court should sanction the City’s 
attorneys for not complying with the court’s order to compel an answer,93 
the City finally told Ms. Gorman that its insurer was Lexington Insurance 
Company.94 Ms. Gorman then amended her petition and named Lexington 
as a defendant.95 Unfortunately, the City’s answer to Ms. Gorman’s 
request arrived too late to save her claims against its insurer.96 
Lexington, finally served with Ms. Gorman’s petition on September 
22, 2011,97 moved for summary judgment against the City and Ms. 
Gorman.98 Lexington argued that no coverage existed under the policy 
because the City did not notify it of Ms. Gorman’s claim during the policy 
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 96. See Gorman, 148 So. 3d at 890–91. 
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period,99 as required under the City’s claims-made-and-reported policy.100 
Under a claims-made-and-reported policy, the insurance company is not 
liable for any damages caused by the insured, unless three conditions are 
met.101 First, the negligent act for which the insured is liable must occur 
after a specified retroactive date.102 Second, the injured party must file a 
claim against the insured during the policy period.103 Finally, the insured 
must report the claim to the insurance company before the end of the 
policy period.104 The claims-made-and-reported policy differs from an 
occurrence policy, which does not require the insured to provide the 
insurer with notice of the claim during the policy period, but rather only 
requires that the negligent act take place during the policy period.105  
The distinction between these two types of policies played a role in 
the trial court’s ruling on Lexington’s motion for summary judgment.106 
The trial court determined that no coverage existed under Lexington’s 
policy, reasoning that holding Lexington liable for Ms. Gorman’s claim 
against the City would transform the claims-made-and-reported policy at 
issue into an occurrence policy.107 In effect, ignoring the notice requirement 
in the City’s policy would destroy “the bargained for exchange” between 
the parties to the contract.108 Thus, the trial court deemed Ms. Gorman’s 
                                                                                                             
 99. Id. 
 100. Id. at 890, 900 (Lexington’s policy stated that “COVERAGE IS LIMITED 
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 102. Id. 
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 106. Gorman v. City of Opelousas, 148 So. 3d 888, 891 (La. 2014). 
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the insured and insurer as reflected by the words in the policy. When the words of 
an insurance contract are clear and explicit and lead to no absurd consequences, 
courts must enforce the contract as written and may make no further interpretation 
in search of the parties’ intent.” (internal citations omitted)). 




efforts to obtain the identity of the City’s insurer prior to April 17, 2011, 
the date the policy period ended, irrelevant.109 
Ms. Gorman appealed this decision to the Third Circuit.110 The Third 
Circuit reversed and determined that coverage existed for Ms. Gorman’s 
claim, reasoning that the insured’s failure to satisfy the notice requirement 
did not deprive the plaintiff of the ability to sue the insurer.111 The Third 
Circuit analogized this case to Murray v. City of Bunkie,112 where the Third 
Circuit had previously found that an injured third person was covered 
under a claims-made-and-reported policy issued to the city of Bunkie.113 
In that case, the court held that the Direct Action Statute granted injured 
plaintiffs a substantive right “that could not be taken away because of the 
insured’s failure to notify the insurer—a condition over which the plaintiff 
had no control.”114 Thus, the Third Circuit found that Ms. Gorman’s 
inability to ascertain the identity of the City’s insurer during the policy 
period did not deprive her of a substantive right.115 
Lexington appealed to the Supreme Court, seeking to have the trial 
court’s ruling reinstated.116 The Court granted certiorari and addressed the 
following three issues: (1) whether the Direct Action Statute grants an 
injured plaintiff a substantive right against the tortfeasor’s insurer; (2) 
whether a claims-made-and-reported-policy affects the injured plaintiff’s 
claim against the tortfeasor’s insurer differently than would an occurrence 
policy; and (3) whether the notice requirement in Lexington’s policy to the 
City is enforceable against Ms. Gorman so as to preclude coverage for her 
claim.117 
Ultimately, the Court divided four to three in its resolution of all three 
issues.118 First, the majority, relying primarily on one recent case, held that 
the Direct Action Statute grants injured third persons only a procedural 
right of action to sue the tortfeasor’s insurer.119 Second, the majority found 
                                                                                                             
 109. Gorman, 148 So. 3d at 891. 
 110. Gorman v. City of Opelousas, No. 12-1468, 2013 WL 1831075, at *3 (La. 
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 114. Id. (quoting Murray, 686 So. 2d at 49). 
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 116. Gorman v. City of Opelousas, 148 So. 3d 888, 892 (La. 2014). 
 117. Id. at 892, 895–98. 
 118. Justice Knoll’s dissenting opinion was joined by Chief Justice Johnson 
and Justice Hughes. Id. at 903. 
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cause of action against the insured” did not extend to the insurance company. Id.; 
see also infra Part III.A.1. 




that a claims-made-and-reported policy affects an injured third person’s 
claim against the tortfeasor’s insurer differently than an occurrence policy 
does.120 Finally, the majority held that the notice requirement in this policy 
was enforceable because the Court had previously held that notice 
requirements in claims-made-and-reported policies did not violate the 
public policy underlying the Direct Action Statute.121 Thus, Ms. Gorman 
could not recover any damages from Lexington. 
In contrast, Justice Knoll’s dissenting opinion came to the opposite 
conclusion on all three of the major issues in this case. First, Justice Knoll 
contended that the Direct Action Statute gives an injured third person a 
substantive right of action against the insurer that is bestowed at the time 
of injury.122 Next, Justice Knoll argued that the case should be resolved 
the same way as it would under an occurrence policy, because the notice 
requirement in a claims-made-and-reported policy infringed upon the 
plaintiff’s substantive right of direct action against the insurer.123 Lastly, 
Justice Knoll determined that the trigger of Lexington’s policy was 
unenforceable, as it violated the public policy considerations inherent in 
the Direct Action Statute.124 Thus, the reasoning of the majority and 
dissenting opinions is irreconcilable. 
III. DISSECTING GORMAN’S UNDERSTANDING OF THE 
DIRECT ACTION STATUTE 
Both the majority and the dissent relied on prior Supreme Court 
interpretations of the Direct Action Statute.125 The two opinions, however, 
reached opposite conclusions on all three issues presented in the case. The 
reasoning of both opinions is insufficient, and neither opinion convincingly 
explains why the other’s application of the Direct Action Statute is wrong. 
Applying public policy considerations and prior jurisprudential interpretations 
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 125. Gorman, 148 So. 3d at 897 (majority opinion) (citing Hood v. Cotter, 5 So. 
3d at 830 (La. 2008)); id. at 900 (Knoll, J., dissenting) (citing West, 46 So. 2d at 123, 
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of the Direct Action Statute to this case reveals how Gorman’s two factions 
understood—or misunderstood—the Direct Action Statute. 
A. Does the Direct Action Statute Grant a Procedural or Substantive 
Right? 
One fundamental issue on which the majority and dissent disagree is 
whether the Direct Action Statute grants a procedural or substantive right. 
This determination is significant because, if Ms. Gorman’s right of direct 
action against Lexington was a procedural right, her ability to sue 
Lexington for her son’s death would depend solely on whether the City 
had complied with the policy’s notice requirement.126 If the right was 
substantive, however, the notice requirement would be unenforceable 
because a plaintiff cannot be deprived of a vested substantive right.127 
Ultimately, the majority correctly recognized that the right was procedural, 
a view that comports with both the legislative intent behind the revision of 
the Direct Action Statute after Edwards128 and the past 60 years of 
jurisprudence.129 
1. The Gorman Opinions Rely on Jurisprudence to Come to Different 
Conclusions 
Ms. Gorman’s attorney argued before the Supreme Court that Ms. 
Gorman’s substantive right to sue Lexington under the Direct Action 
Statute vested at the moment that her son was killed.130 Relying heavily on 
its previous decision in Hood v. Cotter,131 the Gorman majority determined 
that the Direct Action Statute merely bestows a procedural right of action 
on the plaintiff against the tortfeasor’s insurer.132 Thus, the plaintiff’s 
substantive cause of action remains against the tortfeasor alone, and the 
plaintiff’s right of action against the tortfeasor’s insurer is not a vested 
right.133 The majority declined to give a more in-depth analysis as to why 
the Direct Action Statute did not grant an injured third person a substantive 
                                                                                                             
 126. Id. at 895–96 (majority opinion). 
 127. Id. at 894. 
 128. Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer Co., 138 
So. 183, 188 (La. Ct. App. Orleans 1931). 
 129. See, e.g., Anderson v. Ichinose, 760 So. 2d 302, 305 (La. 1999); 
Livingston Parish Sch. Bd. v. Fireman’s Fund Am. Ins. Co., 282 So. 2d 478, 481 
(La. 1973); Home Ins. Co. v. Highway Ins. Underwriters, 62 So. 2d 828 (La. 
1952).  
 130. Gorman, 148 So. 3d at 894. 
 131. 5 So. 3d 819 (La. 2008). 
 132. Gorman, 148 So. 3d at 895–96 (citing Hood, 5 So. 3d at 829). 
 133. Id. at 896–97 (citing Hood, 5 So. 3d at 829). 




right and did not address the dissent’s position.134 The majority’s refusal, 
however, to rebut the dissent’s position through a more thorough analysis 
of the jurisprudence leaves the reader without answers as to where the 
discrepancy in the jurisprudence arose or which position is correct. 
Writing for the dissent’s three justices, Justice Knoll vigorously 
disagreed with the majority’s statement that the Direct Action Statute 
merely granted a procedural right.135 Referring to the majority’s position 
as “legally erroneous,” Justice Knoll maintained that the Direct Action 
Statute bestowed a substantive right on injured third persons.136 Relying 
primarily on the holdings in Edwards and West v. Monroe Bakery,137 
Justice Knoll argued that at the moment Mr. Armstrong died, Ms. 
Gorman’s “substantive cause of action against the insured vested.”138 
Because the Direct Action Statute granted a substantive right to plaintiffs, 
according to Justice Knoll, the City’s failure to comply with the notice 
requirement in the policy could not deprive Ms. Gorman of her right of 
action against Lexington.139 The dissent, however, did not rely on a single 
Supreme Court case decided in the last 60 years,140 which suggests that the 
majority’s holding is in line with the Court’s more recent interpretations 
of the Direct Action Statute.  
2. The Supreme Court Has Interpreted the Direct Action Statute as 
Granting a Procedural Right for Over 60 Years 
No satisfactory answer exists in the Louisiana jurisprudence as to why 
the Supreme Court changed its opinion on the type of right the Direct Action 
Statute grants injured persons. Thankfully, the Mississippi Supreme Court, 
applying Louisiana law, has pointed out that the Louisiana Supreme Court 
case Home Insurance Co. v. Highway Insurer Underwriters141 “effectively 
overruled” West’s interpretation of the Direct Action Statute as bestowing a 
substantive right.142  
Interestingly, neither Louisiana courts nor legal scholars have treated 
Home Insurance as a landmark case. No Louisiana court has ever treated 
Home Insurance as overruling West’s interpretation of the Direct Action 
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Statute. Indeed, the Home Insurance opinion never mentions West.143 
Whatever its reasons for not referring to West, the Home Insurance Court 
clearly repudiated the conclusion of the former decision, stating 
unequivocally that the Direct Action Statute “is purely remedial and does 
not affect any substantial rights under the contract of insurance,”144 
whereas West had viewed the statute “as conferring substantive rights on 
[plaintiffs] . . . which become vested at the moment of the accident in 
which they are injured.”145 
Since Home Insurance was decided, the Supreme Court has 
consistently held that the Direct Action Statute is procedural in nature,146 
which appears to be in line with the legislative intent.147 The legislature, 
by amending the Direct Action Statute after Edwards,148 signified that the 
plaintiff’s right of direct action was intended to be a procedural right, 
rather than a substantive right.149 The legislature’s amendment stated that 
the injured plaintiff “shall have a right of direct action against the insurer 
company within the terms, and limits of the policy.”150 The legislature 
further stated that its intent for the plaintiff’s right to sue the insurer was 
to “be subject to all of the lawful conditions of the policy contract and the 
defenses which could be urged by the insurer to a direct action brought by 
the insured.”151 This language, which exists in the present version of the 
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 149. Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer Co., 138 
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Edwards also authored the Rossville opinion. Johnson, supra note 27, at 1461. 
 150. Act No. 55, 1930 La. Acts 122, 123. 
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Direct Action Statute,152 clearly signifies that the statute grants a procedural 
right, as the language limits the plaintiff’s right to sue the insurer to the rights 
that the tortfeasor has against his own insurer.153 Although the Supreme 
Court struggled with this concept initially,154 the Court has had a firm 
understanding of the legislative intent over the last 60 years.155 
Despite the Louisiana Supreme Court’s consistent interpretation of the 
Direct Action Statute over the past 60 years, confusion remains due to 
several Louisiana courts of appeal, as well as some federal courts, 
misinterpreting the law. Although many federal courts have interpreted the 
statute correctly,156 others have cited West to interpret the law as granting 
substantive rights.157 Recently, some courts of appeal have also ignored 
over 60 years of jurisprudence and relied on West, holding that the Direct 
Action Statute vests injured third persons with a substantive right.158 
Gorman’s holding, which abrogated these rulings, should quell the 
rumblings among the lower courts159 and will hopefully convince the 
federal courts to interpret the Direct Action Statute as bestowing a procedural 
right.160 
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B. How Does the Direct Action Statute Affect Claims-Made-and-
Reported Policies? 
The next issue on which the opinions differ is whether the Direct 
Action Statute affects claims-made-and-reported policies the same as 
occurrence policies. The resolution of this issue affects the Court’s ability 
to enforce the notice requirement in claims-made-and-reported policies. If 
the statute treats these two types of policies differently, then the notice 
requirement in claims-made-and-reported policies is enforceable, but if 
the statute treats claims-made-and-reported policies the same as 
occurrence policies, the notice requirement is not enforceable.161 The 
Gorman majority’s determination that the two types of policies must be 
treated differently was correct because these policies have different 
triggering events that must occur before the insured receives coverage,162 
and ignoring this difference would disregard “the bargained-for exchange 
between the insurer and the insured.”163 Thus, the majority correctly found 
that the notice provision in the City’s policy was enforceable. 
1. Gorman’s View on the Relevance of the Distinctions Between 
Occurrence Policies and Claims-Made-and-Reported Policies in 
Light of the Direct Action Statute 
The Gorman majority felt that the distinctions between occurrence 
policies and claims-made-and-reported policies impacted the outcome of 
the case.164 The Court distinguished West, which held that an insurer could 
not defeat coverage for the injured plaintiff’s claim by asserting that it had 
not received notice of the accident,165 by stating repeatedly that West dealt 
with an occurrence policy.166 The Court noted that only two of the policy’s 
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three requirements were met for the City to be insured for the claims Ms. 
Gorman was asserting.167 The Court further reasoned that finding coverage 
for Ms. Gorman’s claims under the policy would be impossible, as that 
finding would disrupt the common intent of the parties to the contract by 
treating their claims-made-and-reported policy as an occurrence policy.168  
In contrast, Justice Knoll’s dissent did not discuss the distinctions 
between occurrence policies and claims-made-and-reported policies 
because she believed that the distinctions were irrelevant; in her view, the 
Direct Action Statute bestowed a substantive right on plaintiffs that vested 
upon injury.169 Justice Knoll appeared to suggest that the purpose of the 
Direct Action Statute—to provide injured third persons with a remedy 
against the tortfeasor’s insurer170—should apply equally to both 
occurrence policies and claims-made-and-reported policies.171 In contrast 
to Justice Knoll’s dissent, the distinctions among the different types of 
insurance policies are important for determining whether coverage is 
triggered in a given case. The distinctions between occurrence policies and 
claims-made-and-reported policies, and why insurers prefer the latter to 
the former, help to explain the majority’s reticence to treat the City’s 
claims-made-and-reported policy the same as an occurrence policy. 
2. Coverage Under Different Types of Policies is Triggered in 
Different Manners 
The primary distinguishing factor among liability policies is the event 
that triggers coverage.172 Under an occurrence policy, coverage is 
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generally triggered if the injury takes place during the existence of the 
policy.173 For example, if the City’s policy was an occurrence policy, the 
City would have been covered against Ms. Gorman’s claims so long as her 
son was killed during the policy period, regardless of when her suit was 
filed or when the insurer was notified. Occurrence policies were the only 
type of policies that existed when professional liability companies came 
into existence.174 Insurance companies, however, could not adequately 
anticipate all of the claims that people would make after the policy period 
had ended from acts that occurred during the policy period, or the amount 
they would owe the claimant due to inflation.175 For this reason, insurance 
companies often lost more money than they made on occurrence 
policies.176 
Claims-made-and-reported policies developed in response to the 
disadvantages of occurrence policies.177 Claims-made-and-reported policies 
are more attractive to insurers because they provide more certainty—the 
insurer is not liable for any claims made or reported after the policy’s 
expiration date occurs.178 Insureds also benefit under claims-made-and-
reported policies by paying lower premiums and receiving coverage for 
acts that occurred after the policy’s “retroactive date,” which is a specified 
date, negotiated by the parties, that occurred before the policy period 
began.179 Coverage under this type of policy is only triggered if three 
prerequisites occur: (1) the injury or negligent act happens subsequent to 
the policy’s retroactive date, (2) the plaintiff files the claim against the 
insured before the policy expires, and (3) the insurer receives written 
notice of the claim from its insured before the policy expires.180 
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Liability Insurance, 22 UCLA L. REV. 925, 926 (1975). 
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claims-made-and-reported policies are a species of claims-made policies, his 
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 178. Kroll, supra note 174, at 928; Works, supra note 24, at 530. 
 179. Kroll, supra note 174, at 929 (citing Livingston Parish Sch. Bd. v. 
Fireman’s Fund Am. Ins. Co., 282 So. 2d 478, 483 (La. 1973)); Works, supra note 
24, at 525–26. 
 180. Gorman v. City of Opelousas, 148 So. 3d 888, 892 (La. 2014); Works, 
supra note 24, at 530. 




3. The Coverage for Which the Parties Bargained Determines the 
Insurer’s Obligation 
Prior to Gorman, the courts of appeal were split on the issue of whether, 
under the Direct Action Statute, the distinctions between occurrence policies 
and claims-made-and-reported policies mattered in determining whether 
coverage existed for an injured third person’s claims.181 The Fourth Circuit 
in Williams v. Lemaire182 and the Third Circuit in Murray treated a claims-
made-and-reported policy the same as an occurrence policy.183 But earlier 
decisions by both of these circuits,184 as well as the Fifth Circuit,185 have 
enforced the provisions of claims-made-and-reported policies differently 
than occurrence policies would be enforced in the same situations.186 
Although not mentioned by the Gorman Court, the Second Circuit has also 
determined that claims-made-and-reported policies are distinct from 
occurrence policies and, as such, should be treated differently.187 
This circuit split, however, is not justifiable in light of the holdings of 
the Supreme Court and similar decisions of other state courts. The 
Supreme Court has routinely distinguished claims-made-and-reported 
policies from occurrence policies ever since the Court first addressed this 
issue in 1973.188 One federal court, applying Louisiana’s Direct Action 
Statute, explained that an insurer of an occurrence policy cannot preclude 
coverage due to lack of notice because the injury triggers that policy.189 
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(La. Ct. App. 3d 1996); Williams, 655 So. 2d at 768. 
 184. See Reichert v. Bertucci, 650 So. 2d 821 (La. Ct. App. 4th 1995); see also 
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coverage is effective if the negligent harm occurs within the policy period, 
regardless of the date of discovery.”); Anderson v. Ichinose, 760 So. 2d 302, 305 
(La. 1999) (“The major distinction between the ‘occurrence’ policy and the 
[claims-made-and-reported] policy constitutes the difference between the peril 
insured.” (quoting Sol Kroll, The Professional Liability Policy “Claims Made”, 
13 FORUM 842, 843 (1978))).  
 189. FDIC v. Caplan, 838 F. Supp. 1125, 1131 (W.D. La. 1993). 




Thus, precluding coverage would interfere with the third party’s direct 
action against the insurer.190 In contrast, the court found that under a 
claims-made-and-reported policy the notice requirement “defines the 
insurer’s obligation, and thus the [third] party’s rights, under the law.”191 
Most courts in other states have also noted the importance of the 
distinctions between the triggers in the two types of policies.192 
Thus, the Gorman majority correctly concluded that distinguishing 
between claims-made-and-reported policies and occurrence policies is 
essential to the outcome of the case.193 In an occurrence policy, the injured 
plaintiff can sue the tortfeasor’s insurer as long as the injury occurred 
during the policy period; even if the plaintiff files the claim after the policy 
has expired, the insurance company is still liable.194 On the other hand, 
claims-made-and-reported policies only provide coverage if the injury 
occurs after the policy’s retroactive date, the plaintiff makes a claim 
against the tortfeasor during the policy period, and the tortfeasor notifies 
his insurer of the claim before the policy period expires.195 The Supreme 
Court correctly noted that finding that the City was insured against Ms. 
Gorman’s claims simply because her son died after the policy’s retroactive 
date would transform the City’s policy into an occurrence policy.196 The 
dissent’s refusal to distinguish the coverage triggers between occurrence 
policies and claims-made-and-reported policies suggests that the dissent 
may have simply been desperate to find coverage for Ms. Gorman.197 
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 195. Gorman, 148 So. 3d at 892. 
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C. Does the Notice Requirement in the City’s Policy Violate Public 
Policy? 
The last issue on which the majority and the dissent disagree is whether 
the notice requirement in the City’s policy violates the public policy inherent 
in the Direct Action Statute. The determination of this issue affects Lexington’s 
liability. If the Court found that the notice requirement violated public policy, 
the City would be insured against Ms. Gorman’s claims, but if the notice 
requirement did not violate public policy, Ms. Gorman could not recover from 
Lexington because the City would not be covered. The majority concluded that 
Lexington’s notice requirement did not violate public policy.198 This finding, 
however, ignores the legislature’s intent in passing the Direct Action Statute199 
and the similarities between political subdivisions and insolvent insureds.200 
Thus, the Court should have held that claims-made-and-reported policies’ 
notice requirements violate public policy when those policies are issued to 
political subdivisions. 
1. Gorman Finds the City’s Policy Is Permissible Under the Direct 
Action Statute 
The majority relied on the Court’s prior decisions in Hood and Anderson 
v. Ichinose201 to determine that enforcing the notice requirement in claims-
made-and-reported policies does not per se violate public policy.202 The Court 
found its prior analysis in Hood relevant although the plaintiff in Hood filed a 
claim after the policy period expired, whereas Ms. Gorman filed her claim 
during the existence of the City’s policy.203 After noting that in some situations 
courts might deem the notice provision of a claims-made-and-reported 
policy unenforceable,204 the Court concluded that the City’s policy was 
permissible under the Direct Action Statute.205 
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The majority acknowledged that injured third persons usually do not 
have the ability to unearth the tortfeasor’s insurer on their own, and thus 
are not able to fulfill the notice requirement in a claims-made-and-reported 
policy themselves.206 Although this outcome may seem unfair, the 
majority reasoned that the insured tortfeasor has an incentive to give 
written notice of the claim to his or her insurer to avoid being wholly liable 
for the plaintiff’s injury.207 Based on this conclusion, the Court refused to 
extend coverage under the City’s policy to Ms. Gorman’s claims.208 The 
majority admitted that the City’s refusal to notify Lexington of Ms. 
Gorman’s pending claim, which baffled the Court, adversely affected Ms. 
Gorman.209 The Court ultimately determined, however, that penalizing 
Lexington for the City’s noncompliance with the policy by requiring 
coverage in a situation Lexington did not bargain for would be unfair.210 
The Court stated in a footnote that Ms. Gorman may not be able to 
collect any monetary award, even if a court determines that the City is liable, 
because the City, as a political subdivision, is not required to pay any 
judgment granted against it.211 The majority believed that this reason was 
not sufficient to deem the policy’s notice requirement unenforceable.212 
Justice Knoll, however, found the majority’s reasoning blatantly unfair.213 
She argued that the notice requirement violates the public policy 
considerations inherent in the Direct Action Statute.214 Based on the 
legislature’s original intent in passing the statute—protecting injured third 
persons by requiring insurers to provide coverage for their insolvent or 
bankrupt insureds—the City was clearly entitled to coverage against Ms. 
Gorman’s claims.215 Justice Knoll analogized the City to an insolvent 
insured, as the City can simply refuse to pay any judgment granted against 
it,216 and argued that the City should be insured against Ms. Gorman’s 
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claims because she did everything in her power to preserve her right of 
direct action against Lexington.217 
2. Insured Political Subdivisions Are Analogous to Insolvent 
Insureds 
The majority correctly noted that courts have traditionally deemed 
notice requirements in claims-made-and-reported policies to not violate 
the public policy considerations inherent in the Direct Action Statute.218 
Prior decisions by the Supreme Court, however, have hinted that in some 
instances a court may not enforce a notice requirement if it violates public 
policy,219 such as if a notice requirement limits a plaintiff’s right of direct 
action to less than a year from the date when the plaintiff’s cause of action 
against the insured tortfeasor arose.220 Note that Ms. Gorman’s right of 
direct action against Lexington was not restricted to less than a year, since 
the fact triggering her cause of action against the City—her son’s death—
arose on September 28, 2009, and the City’s policy did not expire until 
April 17, 2011.221 Thus, if one does not thoroughly analyze the public 
policy considerations inherent in the Direct Action Statute, the Gorman 
majority appears to be in line with the Supreme Court’s prior decisions.222 
Although much of Justice Knoll’s dissent directly contradicts long-
standing jurisprudence and basic insurance law, on this point the dissent 
makes a very compelling argument that the notice requirement in the 
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City’s insurance policy violates public policy.223 The legislature, by giving 
injured persons a right of direct action against insurance companies, 
intended to provide injured third parties a remedy when insolvent tortfeasors 
injured them.224 This insolvency provision still exists in the current version 
of the law, nearly one hundred years after its inception.225 
The Court should have analogized the City, as a political subdivision,226 
to an insolvent insured, as Justice Knoll did, so that the City would have 
been insured against the claims Ms. Gorman asserted against it. The 
Louisiana Constitution provides that the legislature has the ability to 
determine how judgments against the state, state agencies, and political 
subdivisions are to be paid.227 The legislature has decided that a plaintiff 
who wins a civil lawsuit against the state or a state agency can only receive 
that award if the legislature appropriates money for the sole purpose of 
satisfying that judgment.228 Likewise, in judgments against a political 
subdivision, the plaintiff only receives awarded damages if the political 
subdivision appropriates funds specifically to pay that judgment.229 
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during the convention.”); but see Kenneth M. Murchison, Local Government Law, 
38 LA. L. REV. 462, 475–476 n.76 (1978) (“[C]ertain statements in the constitutional 
convention debates on the section abolishing sovereign immunity indicate an 
intention to leave the judgment creditor at the mercy of the governmental body.”). 
 228. LA. REV. STAT. ANN. § 13:5109(B)(2) (2012). 
 229. Id. 




The legislature generally appropriates funds when a court rules in 
favor of a plaintiff in cases where the state or a state agency is a 
defendant,230 whereas political subdivisions are not well known for paying 
judgments granted against them.231 The Supreme Court has previously 
recognized that this creates “a right without a remedy” for plaintiffs with 
judgments against a political subdivision.232 The Court, however, deems 
itself powerless to force a political subdivision to pay a judgment rendered 
against it.233 In some instances, a political subdivision’s decision to not 
pay a judgment rendered against it may violate the United States 
Constitution,234 but so far neither federal nor Louisiana courts have 
addressed this issue. 
3. Political Subdivisions Are More Likely to Mistakenly Fail to 
Report Claims to Their Insurers than Individuals or Corporations 
The Gorman majority based its reasoning that the notice provision in 
the City’s policy is enforceable on the grounds that the insured tortfeasor 
has an incentive to shift liability to the insurer by reporting any adverse 
claim to its insurer.235 This is certainly true in most situations. In suits 
against an individual or corporation, the insured has an incentive to report 
any claim for which that insured is liable to its insurer. Solvent individuals 
and corporations have indicated, simply by purchasing insurance, that they 
do not wish for a court to hold them personally liable for any claims that 
an injured party may have against them. Further, the Direct Action Statute 
provides that an injured third person can sue the tortfeasor’s insurer 
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directly without joining the tortfeasor as a defendant if the tortfeasor is 
insolvent.236 Thus, an insolvent tortfeasor who has assented to a claims-
made-and-reported policy and notifies his insurer of the suit is likely to be 
left out of the litigation altogether. Because of these incentives, insured 
persons who are sued will almost certainly comply with the policy’s notice 
provision. 
Political subdivisions have less of an incentive to report claims than 
individuals and corporations because they are not required to pay adverse 
judgments rendered against them.237 Thus, political subdivisions are more 
likely than individuals and corporations to fail to notify the insurer due to 
oversight.238 In Murray v. City of Bunkie,239 the Bunkie City Clerk 
attempted to send written notice of the plaintiff’s claim to the city’s 
insurer.240 Unfortunately, the city’s insurance agent delivered the notice to 
the wrong insurance company.241 That insurance company did not provide 
coverage for the claim and notified the city, which led the city to cancel 
that policy.242 Several months later, the Bunkie City Clerk finally 
discovered that a different insurance company had issued a policy to the 
city that covered the plaintiff’s claim.243 Although the city attempted to 
notify that insurance company, the policy period had already expired.244  
The City in Gorman also demonstrated this potential for nonfeasance 
by its failure to notify Lexington of Ms. Gorman’s claim.245 Ms. Gorman 
requested the name of the City’s insurer during discovery about four 
months before the City’s policy expired.246 The City did not reply until 
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made-and-reported policy—which typically offers cheaper premiums than other 
types of policies—could refuse to notify its insurer of an adverse claim to avoid 
paying higher premiums, and then simply refuse to pay any judgment awarded to 
the plaintiff. See Gorman, 148 So. 3d at 897 & n.18; see also Hargrave, supra 
note 227, at 656. The Gorman majority was concerned with this possibility, but 
ultimately found that the City did not have such motives. Gorman, 148 So. 3d at 
897. 
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Ms. Gorman threatened the City’s attorneys with sanctions.247 By then, the 
policy had expired.248 The Supreme Court indicated that there was “no 
evidence of fraud or collusion” between the City and Lexington,249 which 
implies that the likely reason for the City’s failure to report the claim was 
mere oversight. Similarly, the political subdivision in Murray failed to 
report the claim to the proper insurer because its insurance agent neglected 
to notice that the political subdivision had entered a new policy with a 
different insurer.250 A political subdivision’s failure to comply with its 
policy’s notice requirement out of neglect prejudices injured plaintiffs, 
who are left with “a right without a remedy”251—the policy provides no 
coverage because the insured did not satisfy the notice provision, and the 
political subdivision cannot be compelled to appropriate funds to pay the 
plaintiff a court-awarded judgment. 
Analogizing the City to an insolvent insured is also consistent with the 
principles of interpretation from the Louisiana Civil Code. The majority’s 
ultimate holding—that Ms. Gorman was not covered under the City’s 
policy because the City did not notify Lexington of her claim—resulted 
from its rigid application of the Direct Action Statute to the case.252 
Unfortunately, this led to an absurd result: Ms. Gorman, who filed her 
claim before it prescribed and directed the City to tell her who its liability 
insurer was,253 was unable to recover damages from Lexington due to the 
City’s inaction.254 The Louisiana Civil Code instructs the courts to not look 
to the legislature’s intent in passing a law unless the law is ambiguous or 
enforcement of the law as written results in “absurd consequences.”255 
Reasoning a contrario, the courts are to seek the legislative intent behind 
the law if the application of that law’s plain language to a case would result 
in an absurd outcome.256 The legislative intent behind the Direct Action 
Statute—to protect plaintiffs injured by insolvent insureds from having no 
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remedy—has been clear since its inception.257 Thus, the Court should have 
adopted Justice Knoll’s reasoning and analogized the City to an insolvent 
insured to extend coverage to Ms. Gorman’s claims under the City’s policy 
by holding that notice requirements in claims-made-and-reported policies, 
when issued to political subdivisions, violate the public policy considerations 
inherent in the Direct Action Statute.258  
This reasoning would not adversely affect the procedural nature of the 
Direct Action Statute but would still provide coverage for insured political 
subdivisions against plaintiffs like Ms. Gorman. Unfortunately, the Court 
simply ignored the overtly unjust result: the City’s negligence in refusing 
to notify Lexington of Ms. Gorman’s claim deprived her from recovering 
damages from Lexington for the City’s negligent actions that led to her 
son’s death.259 
IV. LEGISLATIVE SOLUTION: AN AMENDMENT 
TO THE INSURANCE CODE 
The public policy inherent in the Direct Action Statute indicates that 
liability policies are issued to safeguard the public, particularly from 
insolvent insureds.260 A political subdivision acts as an insolvent insured 
if it chooses to not pay damages when a court renders judgment against it, 
as public property cannot be seized to satisfy a judgment under the 
Louisiana Constitution like private property can.261 Further, most political 
subdivisions are required to obtain insurance.262 Thus, public policy 
dictates that insured political subdivisions should not be treated as insured 
individuals or corporations.263 Gorman’s broad holding ignores the 
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injustice that results when a political subdivision fails to comply with its 
claims-made-and-reported policy’s notice requirement—the plaintiff’s 
claims are not covered under the policy, and the plaintiff cannot execute 
any judgment a court may render against the political subdivision. 
Although the Court should reverse itself in light of the correct 
application of the public policy considerations inherent in the law, a more 
clear and immediate remedy is for the legislature to amend the Insurance 
Code to prohibit the enforcement of notice provisions in claims-made-and-
reported policies issued to political subdivisions against injured third 
persons. This amendment would uphold Gorman’s correct interpretations 
of the statute while instructing the courts in how to correctly apply the law 
to insured political subdivisions.264 The proposed amendment would read 
as follows: 
Any provision in a policy or contract of liability insurance issued 
or delivered to a political subdivision of this state that requires the 
insured to provide notice to the insurer for coverage to be triggered 
shall be deemed null and void.  
This proposed amendment solves many potential problems with 
Gorman’s holding and reinforces both the legislative intent and the public 
policy considerations inherent in the Direct Action Statute. First, the 
amendment clarifies that notice requirements in claims-made-and-reported 
policies do not inherently violate public policy,265 unless those policies are 
issued to political subdivisions.266 Individuals and corporations have an 
incentive to report any claims made against them to their insurer to avoid 
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liability and to avail themselves of the coverage for which they paid.267 A 
political subdivision, on the other hand, cannot be forced to pay damages 
and, as a result, has less of an incentive to report a claim to its insurer.268 
Because a political subdivision has less of an incentive to report a claim 
than an individual or corporation, this amendment prevents an insurer from 
relying on its policy’s notice provision to deprive the injured plaintiff of a 
remedy.269 
Second, this amendment furthers the public policy that liability policies 
are intended to protect injured third parties.270 Gorman demonstrates that 
political subdivisions can refuse to notify their insurer of a pending claim 
while maintaining the option of not paying the injured claimant damages.271 
The only party adversely affected by this outcome is the injured third person, 
as neither the political subdivision nor its insurer is required to pay 
damages. Clearly, this result does not protect injured third parties. The 
proposed amendment remedies this troubling result by preventing insurers 
of political subdivisions from relying on the notice provision in a claims-
made-and-reported policy to deny coverage to claims asserted by injured 
third parties. Further, this amendment relieves the political subdivision of 
having to do anything—other than pay its premiums272—for coverage to 
be triggered. The injured third person will trigger coverage when he is 
injured, if the policy is an occurrence policy, or when he files his claim 
against the insured during the policy period, if the policy is a claims-made 
policy, which is identical to a claims-made-and-reported policy except that 
notice to the insurer is not required.273 
Finally, this amendment, which interprets remedial legislation that the 
Gorman Court misunderstood,274 does no violence to the procedural nature 
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of the Direct Action Statute. The Gorman Court reasoned that the Direct 
Action Statute grants injured persons a procedural right.275 The amendment, 
which does not contradict this holding, thus preserves over 60 years of 
jurisprudence that correctly interprets the Direct Action Statute as granting 
a procedural right of action to plaintiffs who have a cause of action against 
the insured tortfeasor.276 Unfortunately, three members of the Court 
incorrectly interpreted the Direct Action Statute as bestowing substantive 
rights on third persons.277 If just one justice in the majority had joined Justice 
Knoll’s opinion, over 60 years of jurisprudence on the Direct Action Statute 
would have been overturned.278 When the current makeup of the Court 
changes, a different majority in a similar case may rely on the dissent’s 
reasoning and throw the interpretation of the Direct Action Statute into 
chaos, forcing the legislature to act. The proposed amendment solves this 
potential problem by providing future courts with guidance in interpreting 
the Direct Action Statute by preventing political subdivisions from 
obtaining claims-made-and-reported policies while preserving Gorman’s 
holding on the other issues of the case. 
CONCLUSION 
Although most of the Gorman opinion correctly interprets the Direct 
Action Statute, the majority does not provide sound reasoning for its 
views. The Gorman majority fails to acknowledge that the Court 
determined that the Direct Action Statute was remedial legislation over 60 
years ago,279 and that only a few isolated appellate courts280 and federal 
courts281 have departed from this view. But the majority correctly notes 
that it could not treat a claims-made-and-reported policy the same as an 
occurrence policy.282 Unfortunately, the majority does not explain that a 
notice requirement in the former policy outlines the scope of the insurer’s 
duty, whereas a notice requirement in the latter policy does not trigger 
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coverage and thus disrupts the injured person’s direct action against the 
insurer.283  
The majority errs in holding that claims-made-and-reported policies 
issued to political subdivisions are not against public policy.284 This 
finding leaves plaintiffs in Ms. Gorman’s position “a right without a 
remedy”285 while ignoring the risk that political subdivisions will not 
report claims to their insurers due to oversight.286 Due to this potentially 
inequitable outcome, the legislature must act to protect the public by 
amending the Insurance Code to prohibit political subdivisions from 
obtaining claims-made-and-reported policies. This amendment would 
further the public policy considerations in the Direct Action Statute by 
ensuring that injured plaintiffs in Ms. Gorman’s situation have not only a 
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